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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Securities and Exchange Commission has issued proposed regulations 
(Proposed Rule Releases Nos. 34-63123 and33-9153) implementing provisions of the 
Dodd-Frank Wall Street Reform and Consumer Protection Act (the "Dodd-Frank 
Act") enabling shareholders to cast advisory votes on executive compensation and 
golden parachute arrangements.  (See our Bulletin No. 10-70.)  The rules regarding 
these "say-on-pay" votes are effective for the first annual meeting or other meeting of 
the shareholders taking place on or after January 21, 2011, while the rules relating to 
votes on golden parachute arrangements will become effective after the final rules have 
been promulgated.  In a separate release, the SEC also proposed regulations relating to 
the requirement that certain institutional investment managers annually file with the 
SEC their votes on say-on-pay and golden parachute arrangements.   

 
Say-on-Pay 
 
Under the Dodd-Frank Act, the shareholders of a company subject to the federal proxy rules must 

have an opportunity at least once every three years to vote on the executive compensation of the company's 
named executive officers (generally the principal executive officer, the principal financial officer and the 
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three most highly compensated executive officers of the company).  The vote, which is advisory in nature, 
would be necessary only when proxies are solicited for an annual meeting or other meeting of shareholders 
requiring disclosure of executive compensation. 

 
The proposed rule sets forth certain disclosures that must be made on the proxy statement.  The vote 

by the shareholders would be to approve the compensation as disclosed in the proxy statement in the 
format required under Item 402 of Regulation S-K, including the Compensation Discussion and Analysis 
(CD&A), the compensation tables and other narrative executive compensation disclosures required by Item 
402.  Smaller filing companies (generally, those companies with public float of less than $75 million), 
which are not subject to the general CD&A requirements, would not be required to include a CD&A in the 
proxy statement for this advisory say-on-pay vote.  Additionally, the proxy statement for the meeting must 
disclose that a separate shareholder vote on executive compensation will be taken, with an explanation of 
the general effect of the vote, such as whether the vote will be binding or non-binding. 

 
Generally, issuers are required to file preliminary proxy statements at least ten days before they are 

sent to shareholders.  Preliminary proxy statements need not be filed, however, if the only matters to be 
acted on are (i) the election of directors; (ii) the election, approval or ratification of accountants; (iii) 
approval or ratification of certain employee benefits plans or amendments; (iv) shareholder proposal under 
SEC Rule 14a-8; and (iv) votes to approve executive compensation for companies with outstanding debt 
under the Troubled Assets Relief Program ("TARP").  The SEC has proposed including the "say-on-pay" 
vote required under Dodd-Frank as another action for which a preliminary statement need not be filed.  
During the transition period until the final rules are issued, no preliminary proxy statements will have to be 
filed for "say-on-pay" votes so long as the meeting does not relate to other matters which would require the 
preliminary filing. 

 
Because TARP companies are already subject annually to an advisory shareholder vote on 

executive compensation pursuant to the Emergency Economic Stabilization Act of 2008 ("EESA"), such 
companies are excluded from the "say-on-pay" voting and disclosure requirements until the first annual 
meeting of shareholders after the issuer has repaid all outstanding indebtedness under TARP. 

 
Additionally, the proposed rule requires that the CD&A of an issuer, regardless of whether the 

issuer continues to be subject to TARP, address whether, and if so, how the issuer considered the results of 
these advisory shareholder votes (including those conducted pursuant to the regulations issued under EESA 
for TARP recipients) on executive compensation in determining compensation policies and decisions.  
Smaller filing companies, which are required to provide a narrative description of any material factors 
necessary to understand the Summary Compensation Table, must include consideration of an advisory 
shareholder vote if it is a material factor. 

 
Frequency of Say-on-Pay Votes 
 
At least once every six years, issuers must provide a separate shareholder advisory vote in proxy 

statements for annual meetings to determine whether the advisory shareholder vote on executive 
compensation required under Dodd-Frank will occur every one, two or three years.  The first "frequency" 
vote would be required for the first annual or other such meeting of the shareholders that takes place on or 
after January 21, 2011. 

 
Like the proxy statement for the say-on-pay vote, the proxy statement for the frequency of say-on-

pay must include an explanation of the general effect of the vote, such as whether the vote will be binding 
or non-binding.  The proxy statement for this vote should be designed to include four options for the 
shareholder: (i) one year; (ii) two years; (iii) three years; or (iv) to abstain from the vote.  Acknowledging 
that current systems are designed to register only three votes (for, against and abstain), the SEC has 
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proposed that until the final rules are issued, for those service providers unable to reprogram their systems 
to provide four options, the form of the proxy may provides choices of only one, two and three years.  In 
such a circumstance, proxies will not be voted if the shareholder does not make a selection of one, two or 
three years. 

 
If the company adopts a voting frequency policy that is consistent with the plurality of votes cast on 

this issue, it will be permitted to exclude from consideration shareholder proposals regarding approval of 
executive compensation or on the frequency of such votes, including any shareholder's proposal drafted as 
a request to amend the issuer's governing documents.  The company's decision regarding how frequently it 
will conduct shareholder advisory votes on executive votes in light of the shareholder vote on frequency 
must be reported on the company's 10-Q (required to be filed 60-90 days after the end of the fiscal quarter) 
or 10-K (required to be filed 40-45 days following the end of the fiscal year). 

 
Like the "say-on-pay" vote, the SEC has proposed to exempt the frequency vote from the 

preliminary proxy filing requirements.  During the transition period until the final rules are issued, no 
preliminary proxy statements will have to be filed for a frequency vote so long as the shareholder meeting 
does not relate to other matters which would require the preliminary filing. 

 
Golden Parachute Arrangements 
 
Under the Dodd-Frank Act, a proxy or consent solicitation seeking shareholder approval of an 

acquisition, merger, consolidation or proposed sale of all or substantially all of an issuer's assets must 
include a separate shareholder advisory vote whether to approve agreements or understandings regarding 
compensation for named executive officers that are based on or otherwise relates to the merger or similar 
transaction.  Such information would be disclosed in the tabular format proposed under the rule that would 
be part of the proxy or consent solicitation. 

 
The vote would be required for any agreement or arrangements between the (i) soliciting person 

and the named executive officers of the issuer; and (ii) between the soliciting person and the named 
executive officers of the acquiring entity.  If the acquiring entity is the solicitor, agreements between the 
acquiring entity and its named executive officers, and between the acquiring entity and the target's named 
executive officers would have to be disclosed.  It is important to note that if the target company is the 
soliciting person, arrangements between the acquiring entity and the named executive officers of the target 
company are not required to be up for vote.  The proposed rule regarding the proxy statement disclosure 
however requires that, although the shareholders will not necessarily vote on the arrangements between the 
acquiring entity and the named executive officers of the target when the target is the soliciting person, such 
arrangements must be included in a separate table in the proxy or consent statement. 

 
Out of concern that transactions may be structured to seek shareholder approval while avoiding the 

disclosure requirements of this rule (e.g., tender offers and certain Rule 13e-3 going-private transactions), 
the disclosure requirements of the proposed rule will apply regardless of the form of the transaction, 
whether a merger, acquisition, a Rule 13a-13 going-private transaction or a tender offer, although certain 
exceptions exist for transactions involving foreign private entities. The required vote approving the 
executive compensation, however, will apply only to an acquisition, merger, consolidation or proposed sale 
of all or substantially all of an issuer's assets.  Rule 13e-13 going-private transactions and tender offers will 
not be subject to a separate vote. 

 
Additionally, golden parachutes which were previously subject to an advisory shareholder vote are 

not subject to these rules so long as no changes were made to the golden parachute arrangements since the 
prior vote and the proxy statement from that vote included all the disclosures required under this special 
rule relating to mergers and acquisitions.  If changes were made to a golden parachute arrangement, the 
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vote could be limited to the additional or changed compensation, so long as the disclosures include two 
tables, one of which would include all previously disclosed information.  The other table would include all 
new arrangements or revised terms in the format required under this rule. 

 
Unlike the rules relating to votes on say-on-pay and the frequency of say-on-pay votes, this rule 

will be not be effective until the date specified in the final regulations. 
 
Disclosure of Institutional Investment Managers 
 
In a separate release, the SEC proposed rules relating to disclosures that must be made by 

institutional investment managers who have, whether directly or indirectly, through any contract, 
arrangement, understanding relationship or otherwise, had or shared the power to vote, or to direct the 
voting of, a security.  Under the proposed rule, an institutional manager must disclose its votes relating to 
say-on-pay, frequency of say-on-pay votes, and the golden parachute arrangement votes required under the 
Dodd-Frank Act.  Institutional investment managers subject to this rule are those required to report on 
Form 13F (generally those who have at least $100 million under management). 

 
The manager would be required to identify securities voted, describe the executive compensation 

matters voted on, disclose the number of shares over which the manager held voting power and the number 
of shares voted, and indicate how the manager voted.  Reporting will be made on Form N-PX. 

 
Any AALU member who wishes to obtain a copy of the regulations proposed by the SEC (Nos. 34-

63123 and 33-9153) may do so through the following means: (1) use hyperlink above next to “Major 
References,” (2) log onto the AALU website at www.aalu.org and enter the Member Portal with your last 
name and birth date and select Current Washington Report for linkage to source material or (3) email Anthony 
Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  
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for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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